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Major Essay
Introduction

When the British colonized the Australian continent, the Indigenous Australians were treated poorly because they had no form of society and stripped them off of land ownership and sovereignty (Cane, 2014). With the establishment of colonial governments in Australia, their rights were suppressed even further. In 1901, the Commonwealth Government was formed and their rights were not recognized either. Indigenous Australians, over the years, did not contribute anything in the constitutional development in Australia. However, they have been subjected to that constitution and laws in the development of which they had no hand. Indigenous Australians have been a minority in Australia with little or no influence on the policymaking, government, or the democratic process (Charlesworth, 2014). The enforcement of democracy in Australia resulted in a stable form of government, yet there have been legal frameworks within the Australian constitution that are against Indigenous rights. This results in the Australian Government working against the human rights of Indigenous Australians. Little progress has been witnessed that protects the human rights of Indigenous Australians. And this progress is slow and often undermined by successive governments that openly spoke against Indigenous Australians’ rights. The political representatives and public constituencies did not defend the Indigenous Rights which exacerbated the matter further. Sadly, the judicial system has stuck to the colonial mindset that further suppresses the human rights of Indigenous Australians. 

Discussion 

The legal framework suppressing the rights of Indigenous Australians

Indigenous Australians have been living on the Australian continent for more than a thousand years. The studies conducted over the DNA of Indigenous Australians reveal that they are linked with the very first ancestral population that lived in Australia for the past 45,000 years (Freeman, 2016). When the British came and occupied Australia, history was completely disregarded by them. Till date, Indigenous Australians have been treated as insignificant beings. When the British declared complete sovereignty over the Australians continent in 1788, there was no framework in place to give protection to the rights of Indigenous Australians. The British imperial government declared sovereignty over the Australian continent and categorized it as a penal colony. Additionally, the British imperial government devised a policy to capture the Australian continent by using force and defend it against its Indigenous inhabitants. The British imperial government treated Indigenous Australians as insignificant beings (Cronin, 2015). The Indigenous Australians were viewed as less superior in comparison to Western Europeans that occupied Australia. Moreover, Indigenous Australians were regarded as inferior creatures that enjoyed no human rights, no civil rights, and could not claim any sovereignty over the land they have been living for thousands of years. Due to these presumptuous assumptions, the British considered the continent of Australia as "terra nullius". Terra Nullius was the land that was not occupied by any human beings or were occupied by someone who the British deemed barbarous. Therefore, denying them legal, social, and political systems. The ideas and belief of Terra Nullius have been ingrained deeply in the Australian society that the Indigenous Australians have found it too hard to fight sometimes. This colonial framework is the primary impediment that denies the rights to Indigenous Australians. 

The common law enforced and practised in Australia does not stem from human rights law and courts do not seem to favour the creation and support of human rights law in any constructive way. The common law has been the source that has always denied the rights of Indigenous Australians. This fact is manifested in the way Indigenous Australians have fought their battle to attain equal rights. The greatest tragedy British inflicted upon the Indigenous Australians was to rob them of their land and not allowing them any influential position from where they can seek to regain their lost rights and sovereignty. In 1992, the Mabo decision tried to reconcile the enforced common law with the modern ideas of justice and international standards of human rights and reject the notion of “terra nullius”. However, to actualize the Mabo decision, the High Court was reluctant to undermine the law of the land enforced in Australia. Although the Mabo decision suggested racial equality and shedding the idea of terra nullius, it also suggested creating rules that end the native title. Many argued that these rules discriminate based on race because they tend to limit the native title to the only lands that were not granted or appropriated by the Crown grant. Therefore, the High Court kept all land titles given by the Crown to all non-Indigenous lands. The New South Wales colony was referred to as unclaimed land and was recognized as a colony settled using British common law. The governor was vested with the powers of disposing of the land at their discretion in 1788. Moreover, British law was enforced in the newly settled colony. As a result, the Indigenous Australians were stripped off of all human rights, native titles, and sovereignty of their land and territory, according to the British common law (Cronin, 2017). This idea was based on a presumptuous notion that Indigenous Australians are not the inhabitants of Australia according to the law of the land. Moreover, this idea has been seen manifesting in numerous cases handled by the Australian Judiciary during the years 1863 and 1992 which denied the claims of Indigenous Australians. These cases cement the fact that the British viewed the Australian continent uninhabited for different legal works. This is the legal framework that has been suppressing the rights of Indigenous Australians (Cronin, 2017). 

Racial Discrimination and the Australian Constitution

The Australian Constitution was formed when the six Australian colonies decided to unite at the end of the 19th Century. Several conferences were held between 1890 and 1898 to come up with a draft Constitution which was later put at a referendum (Davis and Williams, 2015). Notably, these conferences did not include the participation of any ethnic and Indigenous Australians. The Australian Constitution underpins saving and promoting the cultural and racial leadership of Australians. While suppressing rights of people, hailing from different races and preventing them from participating in the political process. Although some provisions and clauses relating to the protection of the rights were included in the original draft of the constitution, human rights of Indigenous Australians never seemed to be a concern for the Australian Constitution. 

There is no bill of rights enforced in Australia. The lawmakers suggest that civil liberties have been rendered enough protection by common law and political processes. The lawmakers seemed to take into account the fact that they were only responsible for the protection of British culture and inheritance while drafting the constitution (Davis, 2016). The lawmakers recognized the importance of military, trade, and commerce when the six self-governing states were unified at the end of the 19th Century.  Additionally, the lawmakers were also well aware that the nascent unified Australian state cannot be stopped from enforcing discriminatory legislation.  

By no means, the constitution grants protection to Indigenous Australians. The Constitution that was promulgated by the British Parliament in 1900 had only two references to Indigenous Australians. Section 51 of the Constitution allowed the Parliament to promulgate any law regarding people of different races but Aboriginal race. This part of the legislation was aimed at influencing the affairs of Indigenous Australians by discriminating against them based on race. Moreover, the idea behind this was the Colonial governments can regulate the affairs which concerned the Indigenous Australians (Malaspinas et.al, 2016). Additionally, Section 127 states that Commonwealth and State would not account native people in their census. The purpose of this clause was to limit Western Australia and Queensland so that they would attain more seats than reserved in the Parliament of Commonwealth by using large Indigenous Australian populations living in those states. Furthermore, not only this clause prevented Indigenous Australians from voting in the political process, but it also ensured that big chunk of taxation revenue did not go towards the welfare of Indigenous Australians living in these two states. 

The Referendum that was held in 1967 was based on the demand of Equality for Indigenous Australians. The Referendum witnessed 90% of people in favour of equality for the Indigenous Australians (Council, 2017). Moreover, the Referendum resulted in the elimination of Section 127 and the exclusion of words of an Aboriginal race from Section 51. Following the Referendum, Commonwealth received the power that the States enjoyed concerning legislation that involved Indigenous Australians. Moreover, the official Australian population charts started to account for the Aboriginal population. Many thought that the Commonwealth receiving the mandate to legislate the affairs regarding Aboriginal people would be better. However, the Commonwealth never exercised its power without influencing the State governments (Mansell, 2016). Furthermore, this law granted the Commonwealth with an unprecedented power to enact any law that might prove to devastate for the Indigenous Australians. Sadly, the Referendum failed to solve the real issues of inequality the Indigenous Australians were facing and granting them any rights under the constitutions. The Constitution of Australia and the Australian government performs brilliantly as far as the majority is concerned. However, it proves to be a tool of legal discrimination that increases discrimination and enhances the idea of Terra Nullius. Therefore, the Australian Constitution miserably fails to render protection and giving recognition to the rights of Indigenous Australians. 

Discrimination despite the Racial Discrimination Act 1975

There is no bill of rights constitutionally added unlike in some countries such as Canada and the US. As a result, Indigenous populations have to depend heavily on international human rights organizations to advocate for their rights. Racial Discrimination Act (RDA), with its enforcement, became the first object that was accepted in the Commonwealth Parliament concerning human rights and anti-discrimination. RDA enshrines equality for every Australian citizen without taking into account their racial background (Pearson, 2014). The RDA outlawed for every person to indulge in discriminatory behaviour based on nationality, ethnicity, or race. Furthermore, RDA ensures that all Australian citizens are provided with equal opportunities across the social spectrum. Furthermore, it prevents any sort of racial discrimination in public, be it through print, internet, and broadcast media. It gives solutions to acts of discrimination through the use of conciliation and rights. The RDA has failed to put a curb on the acts of racial discrimination conducted against native people. However, it has proven to be vital in safeguarding the Indigenous Australians from the actions of Governments that are racially discriminating. In 1976, the Queensland Government was sued for violating the RDA over its refusal of transferring the Archer River to the Aboriginal Land Fund. The Fund bought the river on behalf of John Koowarta and Wik Mungkan communities. The High Court gave a verdict that suggesting that RDA has been violated. However, the Queensland Government, somehow, was able to subvert the verdict declared by the High Court. This case is a grim manifestation that the Governments have tried to deny the Indigenous Australians their due share of land and rights by violating the Racial Discrimination Act. 

The RDA has not always protected the Indigenous Australians from racial discrimination because the Commonwealth Government still wields the power to abrogate the RDA at any moment. No law or provision requires consultations or negotiations between the Commonwealth government and the Indigenous Australians before abrogating RDA. Indigenous Australians do not have a platform where they can make their voices heard and stop such actions. Undoubtedly, RDA, sometimes, has safeguarded the Indigenous Australians from discrimination. However, the Commonwealth government can employ it to discriminate against Indigenous Australians to an extreme extent. This deplorable practice is carried out by stopping the application of the Racial Discrimination Act concerning Indigenous Australians and their rights. In 1993, the Federal Labor Government was looking to validate some of the land titles issues during 1975 and 1993 by stopping the application of RDA by suspending its operation (Secher, 2011). Sadly, by eliminating certain Indigenous land titles, the government instigates acts of discrimination against the Indigenous Australians. This is because the validation the government seeks is at the expense of the cultural and land rights of the Indigenous populations. Therefore, in 1993, the leaders representing the Indigenous people came forward with a solution and suggested that the Federal Government should negotiate with native title holders. In response, the Federal Government argued that it needs not to negotiate with anyone on the matter of validation. The Federal Government drew severe criticism from not only public but the political opponents as well. As a result of severe pressure from left, right, and centre, the government capitulated. The Government undertook an approach called ‘special measures’. Special measure refers to any sort of measures taken positively to move forward the human rights of individuals hailing from any racial or ethnic groups. Furthermore, these measures take into account the historical disadvantages the groups had experienced (Davis and Langton, 2016). This approach of special measures coupled with compensation for eliminating native title rights resulting validation was used by the Government to avoid subverting the Racial Discrimination Act.  
Conclusion

 Sadly, the resistance and reluctance of successive governments and decisions of courts, both historical and contemporary, reflects the weaknesses of the Australian democratic system and government in a matter of recognition and protection of Indigenous rights. Furthermore, Australian democracy and constitutionalism have become a tool of majority populations to pursue their narrow self-interests only. Indigenous Australians have never enjoyed significant political power or special constitutional status. As a result of which they have never been able to influence the results and outcomes of policy and decision making processes in the democratic system. Since there is no bill of rights protecting the rights of Indigenous populations, unlike the US and Canada, the elected governments can suppress their rights, leaving the Indigenous populations with few options at their disposal. Civil society and human rights organizations have always vociferously advocated for the rights of Indigenous Australians. However, Indigenous Australians failed to garner significant support on a broader scale. More often than not, Parliament and political leadership using widespread support from the public have worked and acted against Indigenous Australians. The resistance put up by the Indigenous Australians has been remarkable and can be witnessed in some of the recent processes that demanded recognition of the Indigenous Australians through the constitution. Conservative elements, both in public and parliament, have expressed resolve to oppose any sort of action that would result in giving rights to Indigenous Australians in the Constitution. If this is the case, any process intended to grant Indigenous Australians constitutional rights is bound to fail. Majority population must come forward in support of the recommendations of Referendum Councils that suggest Indigenous representation in the Commonwealth Parliament. Only then the Commonwealth government, the government agencies and the judiciary can be held accountable when enforcing any law or drawing up a policy that concerns Indigenous Australians. This will give Indigenous Australians significant power to dialogue and negotiate with the Commonwealth Government on their terms. 
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